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Insurance

We note the publication of Law no.
260/2008 on compulsory home insurance
against earthquakes, landslides or floods'
(the “Law”). According to the Law, the risks
that must be covered by insurance policies
against natural disasters (,IAD”) are
damages caused to housing constructions
by any manifestations of a disaster, as a
direct or indirect effect of such disaster.
Compulsory home insurance agreements
shall be concluded only with insurance
entities associated within the Natural
Disaster Insurance Pool (,NDIP”) ie.,
insurance-reinsurance company created by
association of insurance companies
authorized to conclude compulsory home
insurance policies. The Law sets forth the
compulsory premiums and mandatory
insured amounts for various types of
homes. Pursuant to said Law, for natural
persons who benefit from social aid,
compulsory premiums shall be covered
from the local budget, from amounts broken
down from state budget revenues. IADs are
valid for a 12-month period. Upon the
occurrence of one of the compulsory
insured risks, damage claims may be
submitted only by the IAD beneficiary and it
shall be addressed to the insurer which
issued the relevant insurance policy.

We note the publication of:

* Order no. 17/2008 of the Insurance
Supervisory Commission” amending and
supplementing the Norms regarding
assets which are accepted as cover for
gross technical reserves of insurers
involved in general insurance operations,
the distribution of assets accepted as
cover for gross technical reserves, as
well as the liquidity ratio, applied through
Order no. 113130/2006 of the Chairman
of the Insurance Supervisory
Commission;

* Order no. 18/2008 of the Insurance
Supervisory Commission® amending and
supplementing the Norms regarding
technical reserves for life insurance
policies, assets accepted as cover
therefor and the distribution of assets
accepted as cover for technical reserves,
applied through Order no. 113131/2006
of the Chairman of the Insurance
Supervisory Commission;

* Order no. 20/2008 of the Insurance
Supervisory Commission® for
enforcement of the Norms regarding
compulsory civil liability insurance for
damages caused by motor vehicle
accidents.
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International judicial cooperation

We draw you attention to the publication of
Law no. 222/2008 (the “Law”) amending
and supplementing Law no. 302/2004 on
international judicial cooperation in the field
of penal law’. Amongst the amendments
and supplements introduced by the Law we
note the following: (i) courts of law are to
keep separate records for extradition-
related hearings; (i) in case an extradition
request is submitted in respect of a person

convicted in absentia and the requested
state notifies the defendant of such
resolution passed in absentia, such
notification shall have no effect whatsoever
on criminal proceedings in Romania; (iii) the
Romanian authorities authorized to receive
European arrest warrants are the Ministry of
Justice and the public prosecutor's offices
attached to the courts of appeals from the
jurisdiction where the requested persons

are located and, in case the location of the
relevant persons is unknown, European
arrest warrants shall be transmitted to the
Public Prosecutor's Office attached to the
Bucharest Court of Appeals; (iv) in case
Romanian authorities receive two or more
warrants from the relevant authorities of an
issuing member state in respect of the same
person prior to such person being handed
over, the case-files related to the
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enforcement of such European arrest
warrants shall be joined by the fist notified
court to form one single file and a single
decision shall be rendered with regard to
the enforcement of each European arrest
warrant. The Law also sets forth provisions
in respect of cooperation with other EU
member states for enforcement of: (i)

Council Framework Decision 2003/577/JAl
of July 22, 2003 on the execution in the
European Union of orders freezing property
or evidence; (i) the Council Framework
Decision 2005/214/JAl of February 24,
2005 on the application of the principle of
mutual recognition to financial penalties;
and (ii) Council Framework Decision

2006/783/JAl of October 6, 2006 on the
application of the principle of mutual
recognition to confiscation orders.

We bring to attention the publication of
Emergency Ordinance no. 172/2008 (the

“Ordinance”) amending and
supplementing the Electricity Law no.
13/2007°. According to the Ordinance,
interconnection capacities developed
through private commercial investments
shall be authorised without prejudice to the
provisions of Regulation (EC) No
1228/2003 of the European Parliament and
of the Council of 26 June 2003 on
conditions for access to the network for
cross-border exchanges in electricity.
Decisions regarding investments in
interconnection capacities are taken based
on a joint analysis performed by the relevant
transfer and system operators. The
Ordinance also provides that, after
consulting the Romanian Energy
Regulatory Authority, the Competition
Council shall draft and submit to the
relevant entities a report regarding
dominant position on the market as well as

Insolvency

speculative and anti-competitive
behaviours. The report shall include, inter
alia, a review of the practical measures
adopted at national level for ensuring a
sufficient number of players on the market
or of the practical measures aimed at
increasing interconnection and competition.
The report shall be submitted to the relevant
ministry which shall forward the same to the
European Commission annually until 2010,
and as of 2010, the report shall be
transmitted to the European Commission
once every two years.

We bring your attention to the publication of
Law no. 220/2008 on establishing support
schemes for the production of energy from
renewable sources’ (the “Law”). According
to the Law, the support scheme for
generating energy from renewable

resources applies to energy generated from
(i) hydro-energy used in plants with a
maximum installed power of 10 MW, (ii)
(iii) solar energy, (iv)

wind energy,

geothermal energy and related combustible
gases, (v) biomass, (vi) biogas, (vii) waste
fermentation gas, (viii) fermentation gas
obtained from sludge coming from effluent
treatment plants, and which energy is
distributed to the electricity network. The
target quota of energy generated from
renewable sources for end-user
consumption for the years 2010, 2015 and
2020 is of 33%, 35% and respectively 38%.
As an incentive for investments in
renewable energy in Romania, investors
may benefit, according to the Law, from
certain facilities such as: (i) collateral for
50% of the amount of long or medium term
loans; (ii) transport and utilities infrastructure
necessary for set-up of the investment and
development thereof; (iii) exemptions or
reductions of taxes or charges on
reinvested profit for a 3-year period as of
investment set-up; (iv) financial
contributions from the state budget for
newly-created jobs.

Please note the publication of Emergency
Ordinance no. 173/2008 amending and
supplementing Law no. 85/2006 on the
insolvency procedure’ (the “Ordinance”).
Amongst the amendments operated further
to the Ordinance, we note the following: (i)
the first notification of procedural acts to
persons against whom an action is brought
under the provisions of the abovementioned
law, before the insolvency procedure is
initiated, shall be performed pursuant to the
rules set forth within the Civil Procedure
Code; (i) a creditor holding receivables of at
least 50% of the total amount of receivables

may appoint a receiver or liquidator to
replace the interim receiver or liquidator or
confirm such receiver or liquidator and
establish the remuneration thereof without
consulting the creditor's meeting; (iii) the
liquidation fund shall also include 1.5% of
the amounts recovered further to insolvency
procedures, which include the funds
obtained from the sale of the debtor's
assets; (iv) letters containing mail votes may
be provided to the receiver or, as the case
may be, to the liquidator by any means, until
the day established for voting.

” Official Gazette, Part I, no. 743 of November 3, 2008.
® Official Gazette, Part I, no. 792 of November 26, 2008.



MUSAT & ASOCIATII - LEGAL NEWSLETTER

Consumer protection

We note the publication of Emergency
Ordinance no. 174/2008° amending and
supplementing certain consumer protection
enactments (the “Ordinance”),
respectively: (i) Law no. 449/2003 on the
sale of consumer goods and guarantees
pertaining thereto'; (ii) Government
Ordinance no. 21/1992 on consumer
protection™; (iii) Law no. 289/2004 on the
legal regime of loan agreements intended
for individual consumers; (iv) Law no.
190/1999 on mortgage loans for real estate
investments®; (v) Government Ordinance
no. 130/2000 on consumer protection in
respect of agreements concluded at a
distance™. Amongst the amendments and
supplements operated we note the
following: (i) the prohibition of contractual

Health

clauses entitling financial services providers
to unilaterally modify contractual clauses
without concluding addenda duly accepted
by consumers; (i) for any modification of the
costs associated with a loan, performed in
accordance with the provisions of the
relevant agreements, financial services
providers has the obligation to inform the
consumer through one or several means of
communication, according to the latter's
written option included within the
agreement, such as: registered mail, e-mail
or SMS and provide the latter with a new
reimbursement schedule; (iii) financial
services providers shall take all necessary
measures to remedy within maximum 15
days any possible prejudices caused to
consumers by non-performance of the

obligations undertaken in loan agreements
and shall bring evidence regarding
measures taken in this respect; (iv) interest
rate variations must be independent of the
will of financial services providers and must
be based on fluctuations of certain verifiable
reference indicators, specified within the
loan agreements or within legal
amendments establishing the same. As
regards real estate agencies, the Ordinance
provides that they are not entitled to request
consumers to pay the relevant commission,
inter alia, if the agency agreement does not
stipulate an exclusivity clause and the
transaction is performed without the
involvement of the real estate agency.

We note the publication of Pharmacy Law
no. 266/2008" (the “Law”). According to the
Law, public pharmaceutical care shall be
provided through community pharmacies
and apothecaries. According to the Law,
community pharmacies: (i) are established
and operated as a business entities
organized as per the provisions of the
Company Law no. 31/1990; (ii) operate
based on an operation license issued in
accordance with the Law of the National
Medicines Agency; and (iii) are managed by
a head-pharmacist. The Law regulates the
procedures for establishment and
authorization of community pharmacies in
compliance with certain conditions,
amongst which we mention those referring
to the minimum number of individuals for
which a pharmacy may be established in
urban areas and, respectively, rural areas.
Notwithstanding such provisions,
community pharmacies may be established
within railway stations and airports, as well
as within commercial centers having a
marketing surface area of no less than
3,000 square meters wherein retail
marketing activities are conducted in
respect of various products, including food
products, within the same building and

which are serviced by a common
infrastructure and appropriate utilities.
Business entities having established
community pharmacies may set up one
local distribution office in localities which
lack pharmaceutical services. According to
the Law, apothecaries may be established
in compliance with the establishment and
authorization procedure set forth by the
Law, by business entities having the retail
sale of pharmaceutical products in their
object of activity. According to the Law, as
opposed to pharmacies, apothecaries (i)
may not distribute medicines at retail prices
based on doctor prescriptions or distribute
veterinary-use and homeopath medicines,
(i) may not prepare officinal or doctor-
defined medicines or other health products,
(iif) may not inform and advise patients in
respect of the correct and rational use of
medicines or health preservation. At the
same time, the minimum mandatory
surface area of an apothecary is of 30
square meters as opposed to that of
community pharmacies which must have a
useful surface area of no less than 50
square meters.

We mention the publication of Order no.
1920/2008 of the Ministry of Public Health

(the “Order’) amending Order no. 318/2008
of the Minister of Public Health approving
criteria for inclusion, non-inclusion or
exclusion of medicines within/from the list of
International Common Denominations of
medicines of which insured individuals
benefit, with or without personal contribution
(the “List”), the documentation to be
submitted by applicants for including a
medicine on said list and the working
procedure of the Commission for
Therapeutic Strategy. Amongst the
amendments operated as per the Order we
note that, notwithstanding the non-inclusion
criteria, the List shall also include medicines
sold without a doctor's prescription (i) to
children under 18 years of age; (ii) to young
individuals 18 to 26 years old if they are
pupils (including high school graduates until
the commencement of their first academic
year, but for no more than 3 months),
apprentices or students, provided that such
do not earn any income from labor
employment, as well as to (iii) pregnant and
women in the post-natal phase.
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Business entitites

Please note the publication of Law no.

284/2008 (the “Law”) on approving
Government Emergency Ordinance no.
52/2008 amending and supplementing
Company Law no. 31/1990 and
supplementing Law no. 26/1990 on the
Trade Registry”. According to the
amendments and supplements operated by
the Law: (i) the share capital reductions
shall have no effect and no payments shall

be made to the benefit of a company's
shareholders, amongst others, prior to the
date when a court of law has rejected as
inadmissible any request made by such
company's creditors' in respect of settling
their respective receivables or obtaining
appropriate guarantees in respect thereof;
and (ii) upon the demand of a company's
creditors whose receivables are older than
the publication of the decision regarding the

Other regulations

EMPLOYMENT CARDS

We signal the publication of Emergency
Ordinance no. 148/2008 (the “Ordinance”)
amending Law no. 53/2003 on the Labor
Code™. According to the Ordinance, since
the operations for (i) the delivery-receipt of
employment cards between territorial labor
inspectorates and territorial pension houses
for the purpose of taking over information
from such employment cards; and (ii)
scanning such documents could not be
completed in time, the deadlines provided
by the Labor Code for the approval of
employment seniority (i.e., December 31,
2008) and the repeal of the provisions of
Decree no. 92/1976 (i.e., January 1, 2009),
shall be extended by 2 years.

ROMANIAN CITIZENSHIP

We note the publication of Emergency
Ordinance no. 147/2008 amending and
supplementing the Law on Romanian
Citizenship”® (the “Ordinance”). Amongst
the amendments and supplementations
operated by the Ordinance we note the
following: (i) the consent for acquiring
Romanian citizenship is no longer
necessary for foreign or stateless citizens
14 to 18 years old,; (ii) a new request for
being granted or re-acquiring Romanian
citizenship may be submitted only after the
expiry of a 6-month term as of the date
when the previous request was rejected.

ELECTRONIC COMMUNICATION
We signal the publication of Law no.
298/2008” (the “Law”) on the preservation

of data generated or processed by public
electronic communication service providers
or by the public communication networks,
and amendment of Law no. 506/2004 on
the processing of personal data and
protection of privacy in the field of electronic
communications. The Law sets forth the
obligation incumbent on providers of public
electronic communication networks and
services to preserve certain data which was
generated or processed during their activity
of providing electronic communication
services, so that such may be made
available to the relevant authorities for the
purpose of investigating, identifying and
sanctioning serious criminal offences.
According to the Law, public communication
network providers and public electronic
communication services providers have the
obligation to ensure, at their own expense,
the establishment and management of a
data base to be kept in digital format, in view
of preserving, inter alia, the following data
categories, to the extent that such are
generated or processed by the former: (i)
data required for tracing and identifying the
source of a communication; (i) data
required for identifying the destination of a
communication; (iii) data required for
identifying the users' communication
equipment or devices serving as equipment
thereto. Data shall be stored for a period of
six months as of the date when a
communication was performed. The
expenses related to the establishment and
management of the data base are tax
deductible.

reduction of the share capital, the relevant
court of law may compel the company to
provide appropriate guarantees if it may be
reasonably expected that the reduction of
the share capital may impair on the chances
for the respective receivables to be covered
and the company did not offer guarantees to
its creditors.

AGRICULTURAL WORKERS PENSIONS
AND SOCIAL SECURITY RIGHTS

We draw your attention to the publication of
Law no. 263/2008 on the pensions system
and other social security rights for
agricultural workers®' (the “Law”). According
to the Law, agricultural workers' right to
social security is guaranteed by the State
and shall be exercised through the
pensions system and other social security
rights of the agricultural workers. To this end
(i) within the National House for Pensions
and Other Social Security Rights the
Department for Pensions for Agricultural
Workers shall be established and shall
administer, manage, coordinate and control
the activity related to social security,
pensions and other social security rights of
agricultural workers; and (ii) within each
county pension house and the Bucharest
Pension House, directorates for pensions
and other social security rights for
agricultural workers shall be established.
The capacity of insured person may be
acquired by Romanian or foreign citizens as
well as stateless individuals, for the periods
when the domicile or residence thereof is
located on Romanian territory, in rural
areas. Insured persons have the obligation
to pay contributions to the pensions system
for agricultural workers and have the right to
benefit from social security, in accordance
with the provisions of the Law. Pursuant to
the Law, persons aged between 16 and 63
living in rural areas permanently or on a
temporary basis, as well as their families,
are mandatorily insured if such persons (i)

** Official Gazette, Part |, no. 765 of November 13, 2008.
* Official Gazette, Part I, no. 780 of November 21, 2008.
* Official Gazette, Part |, no. 775 of November 19, 2008.



MUSAT & ASOCIATII - LEGAL NEWSLETTER

Other regulations

hold, under any ftitle, agricultural lands
under exploitation or own forest lands, fish
farms, live stock, bee hives; (ii) conduct
agricultural activities within their own
household, as well as non-waged private
activities in the fields of agriculture, forestry,
fish farming, apiculture, sericulture and
others; (iii) are members of agricultural
companies or other types of agricultural
associations. Persons attending training
classes organized in accordance with the
law, individuals which have mandatory
insurance in the public pensions system or
in other pensions systems and individuals
benefiting from other pensions categories
granted in accordance with the law from the
public pensions system or from other
pensions systems may not be insured
under the pensions system for agricultural
workers.

ENVIRONMENTAL PROTECTION

We note the publication of Emergency
Ordinance no. 154/2008 (the ,Ordinance”)
amending and supplementing Government
Ordinance no. 57/2007 on the status of
natural protected areas, preservation of
natural habitats and the wild flora and fauna,
as well as amending and supplementing
Law no. 407/2006% on hunting and
protection of game resources. Amongst the
amendments and supplements operated

further to the Ordinance we note the
following: (i) it is necessary for further
research to be conducted or preservation
measures to be taken by the public central
authority for environmental protection in
order to prevent accidental killings and
captures of strictly protected species from
having strong negative impacts; (ii) for the
purpose of establishing derogations from
the legal provisions regarding all bird and
mammal species, the positive endorsement
of the forestry public central authority shall
be necessary.

ROAD SAFETY

We note the publishing of the Law no.
265/2008 on road safety audits® (the
.Law”). According to the Law, road safety
audits are an integral part of road safety
management and are aimed at assessing
the implications on road safety of different
variations of public roads development
projects, of projects for rehabilitation and/or
modernization of existing public roads, of
small size projects, as well as the
implications of projects regarding control of
road safety, in view of identifying the risks
that might favor the occurrence of traffic
accidents, in order to increase road
infrastructure safety. The law regulates,
amongst others, (i) the conditions for
acquiring the capacity of road safety auditor

ECHR case law

The Decision of the European Court for
Human Rights (the "ECHR”) dated
February 7, 2008 in the case of Gaga vs.
Romania® (the “Decision”) has been
published. The Decision was issued further
to an application submitted by the plaintiffs
with the ECHR claiming that following a
second appeal for annulment the Supreme
Court of Justice annulled a final and
irrevocable decision issued by the Oradea
Court of Appeals with regard to the
restitution of a land to the plaintiffs according
to Law 18/1991, and thus (i) the principle of
judicial certainty was infringed and (i) the
property ownership rights of the plaintiffs

* Official Gazette, Part I, no. 787 of November 25, 2008.
* Official Gazette, Part I, no. 777 of November 20, 2008.
* Official Gazette, Part |, no. 800 of November 28, 2008.
* QOfficial Gazette, Part |, no. 789 of November 25, 2008.

were not observed. According to the
established practice of the ECHR,
admission of an extraordinary appeal and
thus re-analyzing a case wherein a final and
irrevocable resolution was rendered further
to a review procedure shall be deemed to
be an infringement of the principle of judicial
certainty. The ECHR reiterated that the
principle of judicial certainty provides,
amongst others, that final court decisions
rendered in a dispute shall not be reviewed
by other courts. Based on this principle, no
party is entitled to request the review of a
final and irrevocable enforceable decision
for the single purpose of obtaining a re-

* Official Gazette, Part |, no. 792 of November 26, 2008.
# Official Gazette, Part I, no. 763 of November 12, 2008.
* Official Gazette, Part |, no. 782 of November 24, 2008.

and cessation thereof; (ii) the scope of
application and the practice of road safety
audits; and (iii) the institutional framework in
the field of road safety audits. In order for a
road safety audit to be performed, an
agreement shall be concluded between the
beneficiary of the audit and the Institute of
Public Safety (“ISR”), based on a
framework agreement. The auditors shall
be designated by ISR from the persons
registered in the Register of Road Safety
Auditors.

LEGISLATION BRIEFING
We note the publication of the following
acts:

*Law no. 293/2008%* approving
Government Emergency Ordinance no.
24/2008 on access to personal files and
de-conspiring the “Securitate” service;

* Emergency Ordinance no. 166/2008”
amending Art.16, letter a) of Law no.
36/1995 of Public Notaries and activity
thereof;

* Emergency Ordinance no. 159/2008*
amending and supplementing Law no.
51/1995 for the organization and practice
of the attorney profession;

* Law no. 96/2006 on the Statute of
Deputies and Senators.”

examination of the case and a new decision
in respect thereof. The re-examination
should not become a form of appeal, and
the sheer fact that there might be two
different opinions about the respective issue
is not sufficient grounds to retrial a case.
Furthermore, the ECHR considered that the
decision of the Supreme Court of Justice
had the effect of depriving the plaintiffs of
their property, thus breaking the just
balance between the protection of
ownership and the requirements of general
interest. Subsequently, the ECHR ruled
amongst others, that: (i) the State should
pay the plaintiffs the amount of EUR 3,000
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ECHR case law

continue

as moral damages and EUR 550 as trial
expenses within three months as of the date
when the Decision remained final; and (ii)
as of the expiry of the abovementioned term
and until the payment date of the relevant
amounts, such amounts shall bear simple
interest at a rate equal to the margin lending
facility of the Central European Bank,
increased by three percentage points.

The ECHR Decision dated February 7,
2008 rendered in the case of Oradea
Romanian Diocese United with Rome
against Romania® (the "Decision”) has
been published. The Decision was issued
further to the application submitted by the
plaintiff with the ECHR invoking the
infringement of its ownership right. In fact,
during the communist period the Romanian
State took over, amongst others, a property
owned by Demetriu Radu Greek-Catholic
Support Foundation, which property was
later taken over by the plaintiff. Despite the
fact that a final Court decision
acknowledged the plaintiff's ownership right
over the property, the plaintiff was unable to
recover it since the State had sold the
property to the lessees occupying it in
accordance with Law no. 112/1995. The
ECHR noted that the State selling one's
property to third parties which are in good
faith, even if such sale occurs before the
acknowledgement by the courts of the

MUSAT &’ASOCIATII

relevant ownership right on such property,
represents an instance of denial of
ownership. Therefore, the ECHR decided
amongst others that: (i) the State shall
return the property to the plaintiff within
three months as of date when the Decision
remains final; (i) in default of restitution, it
shall pay the plaintiff the amount of EUR
18,000 as material damages within three
months; (iii) in any case the State shall pay
to the plaintiff the amount of EUR 2,500 as
moral damages and EUR 50 as trial
expenses; (iv) furthermore, any amounts
that might by due as taxes shall be added to
the abovementioned amounts; (v) starting
with the expiry of the abovementioned term
and until the date of payment, the
abovementioned amounts shall bear simple
interest at a rate equal to the margin lending
facility of the Central European Bank,
increased by three percentage points.

The ECHR Decision dated April 29, 2008
rendered in the case Stancu against
Romania® has been published. The
Decision was issued as a result of the
application submitted by the plaintiff with the
ECHR claiming that they did not benefit
from the right to access the courts system
with regard to the their claim on the location
of a land plot restituted in accordance with
Law no. 18/1991, invoking also the
excessively lengthy legal procedure. In

support of the issues subjected to litigation
the plaintifis invoked, amongst others,
Art.681 of the European Convention on
Human Rights (the “Convention”)
according to which ,, everyone is entitled to a
fair and public hearing within a reasonable
time, by an independent and impartial
tribunal (...) that shall decide upon {(...) the
infringement of his civil rights and
obligations”. The ECHR ruled, amongst
others, that: (i) Art.6§1 of the Convention
was infringed with regard to the right to a
hearing, since the plaintiffs'’ claim was
overruled without being considered on the
merits thereof due to administrative
commissions' exclusive competence in the
matter; (ii) Art.6§1 of the Convention was
infringed with regard to the duration of the
legal procedure as the proceedings lasted
approximately 6 years and 6 months for
three jurisdiction levels and 5 courts; (iii) the
State shall pay the plaintiffs the amount of
EUR 10,000, plus any amount that might be
due as taxes, for compensation of all
damages, as well as the amount of EUR
1,000 as trial expenses, plus any amounts
that might be due as taxes by the plaintiffs.
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