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Country Q&A

Romania

Ana-Maria Placintescu, Musat & Asociatii

1. Do the main laws that regulate the employment relationship
apply to:

= Foreign nationals working in your jurisdiction?
= Nationals of your jurisdiction working abroad?

Are there any mandatory laws that apply regardless of a choice of
law in the employment contract?

Laws applicable to foreign nationals

Foreign nationals are subject to the Romanian Labour Code if
they either:

= Are employed under an employment contract and perform
work in Romania for a Romanian employer.

m  Have acquired refugee status and are employed under an
employment contract in Romania.

Otherwise, the parties can choose the law that applies to their
employment contract (Rome Convention on the law applicable
to contractual obligations (1980/934/EEC)). However, they are
still subject to Romanian mandatory laws (see below, Mandatory
laws).

If they do not make an express choice, Romanian law automati-
cally applies to foreign nationals who work in Romania, even if
they are temporarily employed in another country.

Laws applicable to nationals working abroad

Romanian law does not apply to nationals working abroad, unless
the parties choose Romanian law to govern the employment con-
tract or Romanian law applies in the absence of a choice of law
(see above, Laws applicable to foreign nationals).

Mandatory laws

Certain mandatory employment law provisions apply to all em-
ployees in Romania, if Romanian law applies in the absence of
an express choice of law. They also apply regardless of a choice of
foreign law, unless the foreign law offers greater protection. The
mandatory provisions are those that govern employees’ rights,
such as working hours.
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2. Are there any age or nationality restrictions on managers or
company directors? If so, please give details.

Age restrictions
There are no age restrictions on managers or company directors.
Nationality restrictions

There are no nationality restrictions on managers or company di-
rectors.

3. Are any grants or incentives available for employing people?
If so, please give details.

Employers receive a subsidy or are exempt from paying contribu-
tions to the unemployment fund if they employ certain categories
of person, such as:

= Graduates. Employers who recruit graduates are exempt for
12 months from paying contributions to the unemployment
fund for these graduates. During the 12 months, they also
receive a monthly subsidy of between one and 1.5 times
the national minimum monthly salary (see Question 6),
depending on the employee’s level of education. Employers
who hire disabled graduates benefit from these rights for
18 months. To receive these benefits, the employer must
undertake to employ the graduates for at least three years.

= Unemployed persons. Employers who recruit certain catego-
ries of unemployed person are exempt for 12 months from
paying contributions to their unemployment fund. During
the 12 months, they receive a monthly subsidy of one
month’s national minimum salary. To receive these benefits,
the employer must undertake to employ the unemployed
persons for at least two years.

= The disabled. Employers who recruit disabled employees
when they have no legal obligation to do so receive, for a
12-month period, a monthly subsidy of one month’s na-
tional minimum salary. To receive this benefit, the employer
must undertake to employ the disabled persons for at least
two years.

PLCCROSS-BORDER HANDBOOKS www.practicallaw.com/labourhandbook 313

© This chapter was first published in the PLC Cross-border Labour and Employee Benefits 2007/08 Handbook: Volume 1 and is reproduced with the permission of the publisher,
Practical Law Company. For further information or to obtain copies please contact adam.frederickson@practicallaw.com, or visit www.practicallaw.com/labourhandbook.



Country Q&A

Labour and Employee Benefits 2007/08 Volume 1

4. What permits do foreign nationals require to work in your
country? Please explain:

m  How these permits are obtained.
= How much they cost.

= How long the process takes.

= Required permits. Several permits can be necessary to live
and work in Romania:

o Registration certificate. EU nationals can enter and
reside in Romania if their stay does not exceed three
months. If they stay longer, they need registration
certificates. These are valid for the duration of the
employment contract;

o Work permit. European Economic Area (EEA) nation-
als do not require work permits. A non-EEA national
requires a work permit to work in Romania, unless he
falls into certain statutory categories, for example, if he:

- has a legally established permanent residence in
Romania;

- is the head of the subsidiary or representative
office in Romania of a company with a registered
office abroad;

- is seconded to Romania when working in an EEA
member state with a work permit.

Work permits last for one year and then are automati-
cally extended for successive periods until the employ-
ment contract terminates;

o Long-stay visa. To work in Romania, non-EEA na-
tionals must have a long-stay visa, in addition to a
work permit if they are from certain countries. These
countries are listed in Annex 1 of Regulation (EC) No.
539/2001 listing the third countries whose nation-
als must be in possession of visas when crossing the
external borders and those whose nationals are exempt
from that requirement;

o Temporary-stay permit. Non-EEA citizens who work in
Romania based on a work permit can request exten-
sion of their residence period. In this case, they need
a temporary stay permit for work purposes, which can
be renewed successively at intervals of up to one year.

= Obtaining permits. The process for obtaining permits is as
follows:

o Registration certificate. Within 90 days of entry into
Romania, EU nationals must request certificates from
the Authority for Foreigners together with:

- acopy of their passport or ID; and
- anotarised copy of their employment contract or

a certificate issued by their employer.
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o

o Work permit. The employer must file an application
together with certain documents to the Romanian Im-
migration Office;

o Long-stay visa. Foreign nationals apply to the Romani-
an diplomatic mission or consulate in their jurisdiction
within 30 days of the issue of their work permit. The
Visas National Centre then considers the application;

o Temporary-stay permit. Foreign nationals apply for the
permit at the Romanian Authority for Foreigners.

Cost. The costs for permits are as follows:

o Registration certificate. The cost is RON10 (about
US$4);

o Work permit. The cost is RON656 (about US$270);

o Long-stay visa. The cost is between RON60.5 (about
US$25) and RON145 (about US$60);

o Temporary-stay permit. The cost is RON575 (about
Us$237).

Length of process. The length of the process to obtain per-
mits varies as follows:

o Registration certificate. Certificates are issued on the
same day that they are requested;

o Work permit. Work permits are generally issued after
30 days, although this can be extended by another 15
days if additional examination of the case is required;

o Long-stay visa. Long-stay visas are generally issued
after 30 days. However, this period can be reduced
to up to two days on payment of an additional tax of
RON14.5 (about US$6);

o Temporary-stay permit. Permits are generally issued
after 30 days, although this can be extended by
another 15 days if additional examination of the case
is required.

What terms govern the employment relationship? In particu-
lar:

Is a written employment contract or statement of employ-
ment terms required?

Are any terms implied by law into the employment contract (in
addition to the mandatory terms referred to in Question 1)?

Are collective agreements with trade unions common (gen-
erally or in specific industries)?

Written employment contract. Employment contracts must
be entered into in writing and in the Romanian language
(Labour Code). However, although the lack of written form
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triggers a fine for the employer it does not affect the valid-
ity of the contract. An unwritten employment contract is
presumed to be indefinite, and the parties can use any
evidence to prove contractual terms and work performed,
without having to conclude a separate statement of terms.

A written employment contract must contain certain details,
including:

o the parties’ identities;
o the place of work;

o any mobility clause;

o the contract’s duration;
o holiday;

o remuneration.

= Implied terms. Terms can be implied into a contract
through:

o statute;
o collective bargaining agreements (CBAs);
o work regulations;
o custom and practice.
m  Collective agreements. CBAs are common in Romania. They
can be concluded between groups of companies, or at com-

pany, industry or national level. CBAs concluded at national
level apply to all employers and employees.

6. Is there a minimum wage? If so, please give details, in par-
ticular whether it applies to all employees, regardless of their
age and experience?

The minimum monthly wage in 2007 for an average full-time
work of 170 hours is RON440 (about US$135). The minimum
wage is increased according to employees’ education levels,
based on ranking criteria.

7. Are there restrictions on working hours? If so, please give
details.

Regular working hours are:

=  Eight hours a day.

= 40 hours a week.

For employees who are under 18 years old, regular working hours
are reduced to:

= Six hours a day.

= 30 hours a week.

Maximum working hours are 48 hours a week, including overtime.
Employees can exceed the 48-hour weekly maximum if their av-
erage working hours calculated over a period of three months do
not exceed 48 hours a week. Employers and employees can nego-
tiate longer reference periods of between three and 12 months at
branch level in certain industry sectors, such as:

= Construction.

= Tourism.

= Hotels and restaurants.

m  Transport.

m  Electricity.

= Chemical and petrochemical.

8. Is there a minimum holiday entitlement? If so, please give

details. How many public holidays are there in a year and are
they included in the minimum holiday entitlement?

The minimum holiday entitlement is 21 working days a year. An
additional holiday of at least three days is given to the following
employees:

= Employees who work in difficult, dangerous or harmful
conditions.

= Blind employees.

= Disabled employees.

»  Employees under the age of 18.

There are five public holidays a year, which are in addition to the

minimum holiday entitlement.

9. What rights do employees have to time off in the case of ill-
ness or injury? Is that time off paid? Can an employer recover
from the state sick pay granted to its employees?

Leave for illness or injury is granted to:

= Employees who have worked at least four weeks during the
12 months preceding the illness or injury.

= All employees who have:
o urgent surgery;
o tuberculosis;
o certain contagious diseases;
o AIDS.
Employees receive an indemnity during this leave. The employer

pays this for the first five days of leave and the Sole National Social
Security Fund pays it for the rest of the leave. The monthly indem-
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nity is 75% of employees’ average salaries during the six months
before the illness. This increases to 100% for severe illnesses.

Employees can take leave and indemnity for a maximum of 183
days a year. This may be increased to 18 months’ leave for certain
diseases such as tuberculosis and AIDS.

10. What are the statutory rights of employees who are parents
or carers (including those of disabled children and adult de-
pendants)? How is employees’ pay affected during periods of
leave?

Maternity rights

Employees who have worked for at least four weeks during the
12 months’ before pregnancy are entitled to 126 days’ maternity
leave, divided as follows:

m 63 days before birth.
m 63 days after birth.

Disabled pregnant employees can request longer maternity leave
that starts on the sixth month of pregnancy.

Employees receive an indemnity during this leave from the Sole
National Social Security Fund. This is 85% of their average salary
during the six months before the leave.

Female employees who lose their insurance for reasons beyond
their control (for example, they are dismissed without fault) also
benefit from maternity rights if they give birth within nine months
of the date of losing their insurance.

Pregnant employees and mothers who recently gave birth also
have other statutory rights, including:

m  Paid time off for prenatal consultations.

m  Maternity risk leave. This is leave of up to 120 days granted
when working conditions endanger the health of pregnant
employees or mothers who recently gave birth.

m  Nursing breaks.

Paternity rights

Fathers can request up to five working days’ paternity leave within

the first eight weeks of the child’s birth. Paternity leave is extend-

ed to 15 working days if the employee follows childcare courses.

Adoption rights

Adoptive parents do not benefit from maternity and paternity
leave, but have parental rights (see below, Parental rights).

Parental rights

Employees who have a child and have worked for at least 12 un-
interrupted months are entitled to parental leave of:

=  Two years for the first three children. This is increased to
three years for disabled children.

»  Three months for the fourth child onwards.

During the leave granted for the first three children, employees
receive:

= An indemnity of RON60O (about US$247).
= A monthly child allowance of RON200 (about US$82).

If employees do not take the leave they are entitled to for the first
three children, they receive:

= An indemnity of RON100 (about US$41).

» A reduction in their working hours of two hours a day. This
does not affect their continuity of employment or salary.

The state pays the indemnities and allowance.
Carers’ rights

Employees who have a sick child and have worked for at least four
weeks during the 12 months before the sickness are entitled to
45 days’ leave a year if the child is either:

= Up to seven years old.
m  Upto 18 years old and disabled.

The leave can be extended beyond 45 days for certain diseases.
Employees receive 85% of their average salary during the six
months before the leave, which is paid by the Sole National So-
cial Security Fund.

Employees with other dependants, such as a sick relative, do not
have any rights.

11. Does a period of continuous employment create any benefits
for employees? If individual employees are transferred to a
new entity, are they deemed to retain their period of continu-
ous employment?

Benefits

Continuous employment does not create any benefits. Employees
receive a seniority bonus of between 5% and 25% of their base
salary for their length of service, but this depends on their total
length of employment regardless of whether it was continuous.

Transfer

Employees who are transferred to a new entity retain their period
of continuous employment.

12. What statutory data protection rights do employees have?

An employer can only collect employees’ personal data for defi-
nite, clear and legitimate purposes. It can only store the data for
the duration necessary to achieve these set purposes.
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Employees have the following main rights over their personal data
(Law No. 677/2001 for the protection of persons in relation to
the processing of personal data (Data Protection Law)):
= To be informed of the:
o identity of the data controller and recipient;
o purpose of the data processing;
o employee rights under the Data Protection Law; and
o conditions for exercising these rights.
= To have access to data.
= To have data rectified, updated, blocked, removed or made
anonymous if its processing does not comply with the Data
Protection Law.
= To object to the processing of the data at any time, if this
objection is based on justified and legitimate reasons linked

to their particular situation.

= Not to be subject to a decision based solely on the process-
ing of the data.

= To file a complaint to the supervisory authority and to refer

to a court of law in defence of any of the rights guaranteed
by the Data Protection Law.

13. What protection do employees have from discrimination or
harassment, and on what grounds?

Discrimination

Employees are protected at recruitment, dismissal and during the
course of their employment against discrimination on the grounds of:

= Gender.

= Sexual orientation.
= Genetic characteristics.
= Age.

= Nationality.

= Race.

= Colour.

= Ethnic origin.

= Religion.

= Political opinion.
= Social status.

= Disability.

= Family conditions or responsibilities.
m  Trade union membership or activity.
Discrimination is punishable with a fine of:

= RON400 (about US$165) to RON4,000 (about US$1,650)
for discrimination in relation to a single employee.

= RONG60O (about US$247) to RON8,000 (about US$3,298)
for discrimination in relation to a group of employees.

Harassment

Harassment is prohibited and punishable in the same way as
discrimination (see above, Discrimination). Sexual harassment
is also prohibited and is punishable with a fine of RON1,500
(about US$618) to RON15,000 (about US$6,183). In addition,
sexual harassment is a crime under the Penal Code, so is punish-
able with imprisonment of three months to two years or a fine of
RON500 (about US$206) to RON30,000 (about US$12,366).

14. Do whistleblowers have any protection? If so, please give de-
tails.

There is no specific protection for whistleblowers. However, the
employer’s internal regulations or code of conduct may specify
that an employee who reports a breach in good faith will not suf-
fer any adverse consequences.

15. What rights do employees have when their employment con-
tract is terminated? Please provide information on:

= Notice periods.
= Severance payments.
= Any specific categories of protected employees.

= Any procedural requirements for dismissal.

= Notice periods. The employer must give a notice period of
termination of at least 20 working days. During this period,
employees are entitled to be absent from work for four hours
a day to find another job, without this affecting their salary
rights. The employer can require that these paid hours be
taken together.

= Severance payments. Employees are entitled to at least one
month’s salary if their employment contract is terminated
for reasons not attributable to them. CBAs may provide for
higher severance payments.

m  Protected employees. The employer cannot dismiss employ-
ees during their:

o temporary incapacity from work;
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o pregnancy, if the employer was informed about the
pregnancy;

o maternity leave;

o parental leave;

o carers’ leave;

o holiday;

o exercise of an elected position in a trade union, unless
the dismissal is for a serious disciplinary infringement

or for repeated disciplinary infringements.

These exceptions do not apply to dismissals that are due to
the employer’s reorganisation or insolvency.

= Procedural requirements. The employer must communicate

dismissals to employees in writing and include certain
details in the notice. Other than this universal require-
ment, procedural formalities vary depending on the type of
dismissal. The most complex procedures are for:

o redundancies (see Question 17);

o dismissals on disciplinary grounds;

o dismissals for professional unfitness (that is, insuffi-

cient or no knowledge of the specific professional rules

of the job).

Procedural requirements can include, for example, require-
ments to:

o consult with the trade union;
o investigate; or
o offer the dismissed employee another job.

16. What protection do employees have against wrongful or un-
fair dismissal?

Any unfair dismissal is invalid. The court can compel the em-
ployer to:

s Pay the employee any remuneration that the employee
would have received since dismissal.

= Give the employee any rights that the employee was entitled
to under the employment contract, such as bonuses.

= Reinstate the employee to the same position on the employ-
ee'’s request.

If a case is taken to court, the employer cannot provide reasons
for the dismissal that were not stated in the original notice.

17. What rules apply on redundancies?

An employer that carries out collective dismissals must comply
with certain requirements. A collective dismissal is the dismissal
for reasons that cannot be blamed on the employees, within a
30-day period, of at least:

= Ten employees, if the employer has between 21 and 99
employees.

»  10% of the workforce, if the employer has between 100
and 299 employees.

= 30 employees, if the employer has 300 or more employees.

30 days before carrying out a collective dismissal, the employer
must:

»  Consult with the relevant trade unions and employee repre-
sentatives on the planned dismissals.

= Notify the planned dismissals to the:
o trade unions and employee representatives;
o regional labour inspectorate;
o regional agency for professional occupation and training.
This notification must contain certain details. The labour
inspectorate can delay the implementation of the dismissals
by ten days. The dismissal decision is individual and the
serving of notices is mandatory.
An employer that carries out collective dismissals cannot fill the
dismissed employees’ positions with new employees for nine

months after the dismissals, unless the dismissed employees
refuse to be reinstated.

18. What is the basis of taxation of employment income for:
= Foreign nationals working in your jurisdiction?
= Nationals of your jurisdiction working abroad?
= Foreign nationals. Foreigners are subject to Romanian
income taxes if they are:
o domiciled or resident in Romania; or

o non-resident in Romania but fall into one of the fol-
lowing categories:

- they are present in Romania for over 183 days
during any period of 12 consecutive months, that
ends in the relevant taxation year;

- the employer that pays their salary is resident in
Romania;
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- their salary is a deductible expense for a perma-
nent establishment in Romania.

However, if the employee’s salary is taxed in another coun-
try, a double taxation treaty may regulate the tax treatment
to avoid double taxation.

= Nationals working abroad. Romanians with a domicile in
Romania pay Romanian income tax on income earned
abroad. They can deduct the tax paid in the other jurisdic-
tion from the income tax they owe in Romania. However,
a double taxation treaty may regulate exemptions from the
payment of income tax in the two jurisdictions. Romanians
who do not have a domicile or residence in Romania do not
pay any Romanian tax if they leave the country.

19. What is the rate of taxation on employment income? Are any
other taxes or social security contributions levied on employers
and/or employees? If so, please give details, including the rates.

Income tax

Employment income is taxed at 16%. The employer withholds
this tax from the employee’s salary. Employees who are responsi-
ble for other persons’ living expenses (such as a spouse or child)
benefit from a personal deduction, the amount of which depends
on the number of persons they are responsible for.

Social security contributions

Both the employer and the employees owe social security charges
in connection with the employment contract. The employer with-
holds the charges that employees owe, and pays them all to the
relevant social security budget.

The employer pays the following social security charges:

= Social security contribution. This is charged at one of the
following rates, on the total salary fund, up to a cap of five
times the national average gross salary, multiplied by the
average number of employees:

o 19.5% for ordinary working conditions;

o 24.5% for hard-working conditions (for example, employ-
ees who work underground in the mining industry); and

o 29.5% for special working conditions (for example,
employees who work with biological products that
exceed legally accepted limits).

= Unemployment security fund: 2% of gross monthly total salary
fund.

m  Health social security contribution: 6% of gross monthly
total salary fund.

= Contribution to the National Insurance Fund for Work Ac-
cidents and Professional Diseases: between 0.5% and 4%
of gross monthly total salary fund.

Employees pay the following social security charges:
= Social security contribution: 9.5% of gross monthly salary.
= Unemployment security fund: 1% of gross monthly salary.

= Health social security contribution: 6.5% of gross monthly
income.

20. Are there any circumstances in which:
= An employer can be liable for the acts of its employees?

= A parent company can be liable for the acts of a subsidiary
company’s employees?

= Employer liability. An employer can be held civilly liable for
its employees’ acts if certain cumulative conditions are met
(for example, damage caused to third parties in the exercise
of employment duties, or an illegal action by the employee
that produced the damage, and so on). In that case, it is
jointly liable for the damage (Articles 1000(3) and 1003,
Civil Code). If the employer pays for the employees’ share
of the damage, it can recover this compensation from the
employees.

= Parent company liability. A parent company cannot be held
liable for the acts of its subsidiary company’s employees,
as the two companies are separate legal entities, unless the
subsidiary’s employees are seconded to the parent company.

21. What are an employer’s obligations regarding the health and
safety of its employees?

The employer must ensure the employees’ health and safety at
work at its own cost. It must:

m  Prevent risks to health and safety occurring at work.
m» Inform and instruct the employees.

= Ensure the necessary organisation and means to protect
health and safety.

Any legal entity with at least 50 employees must establish a
health and safety labour committee, to ensure the employees’
involvement in the planning and implementation of decisions
passed in the field of health and safety.
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22. Are employees entitled to management representation (such
as on the board of directors) or to be consulted about issues
that affect them? What are the remedies that are available
if an employer fails to comply with its consultation duties?
Can employees take action to prevent any proposals going
ahead?

Management representation

Employees are not entitled to management representation within
their employer.

Consultation

The employer and trade unions must inform each other of all deci-
sions that relate to the main employment aspects. Therefore, em-
ployers must consult the relevant trade unions and employees’ rep-
resentatives in connection with all decisions that may significantly
affect the employees’ rights and interests (collective dismissals,
establishing work norms, transfers of undertakings, planning health
and safety measures, professional training, and so on).

In addition, the employer’'s board of directors or similar body
must invite the trade unions’ representatives to attend its meet-
ings. Employee representatives can observe proceedings and ex-
press their opinion, but have no voting right. A company or group
of companies can set up a European works council (EWC) if it
has at least both:

= 1,000 employees within one EU member state.
m 150 employees in at least two EU member states.

Romanian law applies to the EWC if the company, or the group of
companies’ central management board has one of the following:

= Aseat in Romania or another EU or EEA member state.
= A representative office in Romania.

m A subsidiary, branch or secondary office with the highest
number of employees out of its offices in EU member states
in Romania.

If there is an EWC, employers must consult and inform it of meas-
ures that affect employees’ interests. An EWC is a body that em-
ployers inform and consult on employee matters.

Remedies

In certain cases (for example, collective dismissals and transfers
of undertakings), if the employer fails to comply with its consul-
tation duties, the affected employees or their trade unions can
request the court to annul any measures taken without consulta-
tion.

Employee action

The only action employees can is to request annulment of a deci-
sion taken without consulting their trade union (see above, Rem-
edies).

23. Is employee consultation or consent required for major trans-
actions (such as acquisitions, disposals or joint ventures)?

In relation to a transfer of the whole or part of an undertaking or
unit (that is, a legal entity), the old and new employers must:

= Notify the details of the transfer to the trade union or em-
ployee representatives at least 30 days before the transfer.

= Inform and consult with the trade union or employee repre-
sentatives in connection with the legal, economic and social
implications of the transfer on the employees before the
transfer takes place.

There are no legal consultation requirements on a share sale, but
CBAs may provide this right in favour of the employees.

24. Is there any statutory protection of employees on a business
transfer? In particular:

= Are they automatically transferred with the business?

= Are they protected against dismissal (before or after the
disposal)?

m Is it possible to harmonise their terms of employment with
other (existing) employees of the buyer?

m  Automatic transfer. If the whole or part of an undertaking or
unit is transferred to a new employer, the employees’ rights
are protected. The new employer automatically takes on all
the old employer’s rights and obligations arising from the
employment contract and CBAs that existed on the date of
transfer.

m  Protection against dismissal. The old and new employ-
ers cannot dismiss employees because of a transfer of an
undertaking. The old employer cannot dismiss employees to
facilitate the transfer. Any employees dismissed in breach
of these rules can contest the dismissal in court, and
request reinstatement at the same position with the new
employer, if the transfer has already taken place.

= Harmonisation. On a transfer of an undertaking, the new
employer takes on the transferred employees’ employment
contracts and must comply with their CBA until this termi-
nates or expires. Applicable CBAs can be renegotiated, but
no earlier than one year after the transfer. However, if the
new employer has a CBA with more favourable provisions,
these new provisions apply to the transferred employees
instead.

The employer can attempt to harmonise the transferred
employees’ terms by negotiating with each new employee.
However, this harmonisation cannot lead to the transferred
employees having fewer rights than those established under
their previous CBA, if that CBA still applies.
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25. Do employers and/or employees make pension contributions
to the state in your jurisdiction? If so, please give details of:

= The contributions payable.
= The tax treatment of those contributions.

= The monthly amount of the state pension.

= Contributions. Pension contributions form part of social
security contributions. For social security contribution rates,
see Question 19, Social security contributions.

= Tax. Social security contributions are a deductible expense
for the employer.

= Monthly amount. The monthly amount of the state pension
is calculated individually for each employee, by multiplying
the following amounts:

o The employee’s average annual score. The employee
gains a number of points each month, which are
calculated by dividing the employee’s gross monthly
individual salary, including bonuses and other incen-
tives, to the national average gross monthly salary.
These are added up to create an annual score, which
is then averaged over the contributory period, that
is, the years during which the employee made social
security contributions;

o A pension point. The state social security budget
establishes this annually. In 2007, the pension point
is RON396.2 (about US$163).

The monthly amount of the state pension is increased by any
contributions to the health fund (see Question 19).

26. Is it common (or compulsory) for employers to provide ac-
cess, or contribute, to supplementary pension schemes for
their employees? Are any tax reliefs available on contribu-
tions to such schemes (by the employer and employees)? If
so, please give details.

Law No. 204/2006 on facultative pensions gives employees ac-
cess to a facultative pension. This is a private pension fund in
addition to the state pension system. The contributions to the
facultative pension fund can be up to 15% of the employees’
gross salary. The employer and employee can split the contribu-
tions, or one of them can pay them entirely, for example, if the
employer offers pension contributions as an employment benefit.
In all cases, the employer must withhold and pay the contribu-
tions. The law was only implemented in Romania in 2007, so
facultative pension schemes are not common.

The employer’s contributions to the scheme are deductible from
its taxable base for profit tax, up to a cap of RON658 (about
US$269) per fiscal year for each employee. An employee can
also apply the same deduction to his gross salary.

27. Can the following participate in a pension scheme estab-
lished by a parent company in your jurisdiction:

= Employees who are working abroad?
= Employees of a foreign subsidiary company?

Are the same tax reliefs referred to in Question 26 still available
in these circumstances?

Employees working abroad or employees of a foreign subsidiary
company can only participate in a pension scheme established
by a parent company in Romania if this parent company is their
employer. They are only entitled to the tax advantages referred to
in Question 26 if they are subject to Romanian income tax.

28. Is it common to reward employees through contractual or
discretionary bonuses? Are there restrictions or guidelines on
what bonuses can be awarded? If so, please give details.

There are certain mandatory bonuses:
= A seniority bonus.

= A bonus for work during free days and legal holidays that
was not compensated with free paid days.

= A bonus for night work.

= A bonus for additional hours that were not compensated
with free paid days.

= A bonus for work in difficult, dangerous, harmful or painful
conditions.

It is also widespread practice to offer employees supplementary
bonuses in addition to the basic wage and to the mandatory bo-
nuses. They can take the form of bonuses for exceptional work,
meal tickets, and so on. Employment contracts and CBAs can
establish systems for awarding bonuses.

29. If employees create intellectual property rights in the course
of their employment, do the employees or the employer own
the rights?

Patent rights

In the absence of a specific contractual provision that is more
favourable to the employee:

= The employer owns patent rights for inventions made by
employees under an inventive task that the employment
contract expressly requires. Employees receive a supple-
mentary remuneration for this right, which is established in
the employment contract.
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m  Employees own patent rights for inventions created:
o during the performance of employment duties;

o within the employer’s business field, by knowing or
using the employer’s techniques; or

o with the employer’s material help.
Copyright

In the absence of a specific contractual provision, employees
own the copyright for their inventions made in the performance
of their work duties, including the exclusive right to use them.
However, employees can only authorise third parties’ use of the
invention both:

= With the employer’s consent.

m By rewarding the employer for its contribution to the costs
of the invention.

If the contract does not specify a term, the assignment is valid
for three years from when the invention was delivered to the em-
ployer.

Software

In the absence of a specific contractual provision, the employer
owns the copyright to software created by employees in the per-
formance of their work duties or under the employer’s instruc-
tions.

30. Is it possible to restrict an employee’s activities during em-
ployment and after termination? If so, in what circumstances
can this be done? Must an employer pay its former employ-
ees remuneration while they are subject to post-employment
restrictive covenants?

During employment, employees have an obligation of loyalty to
their employer, which stops them from engaging in any activities
that might affect the employer’s interests.

The employment contract can provide a non-compete clause to
prevent employees competing with the employer after employ-
ment. In return, the employer must pay employees a monthly in-
demnity during the period of restraint. This must be at least half
of their average gross monthly salary during the last six months
before termination of the employment contract.

31. Please summarise any official proposals for reform of em-
ployment law.

The Deputies Chamber is currently examining the Patronage Asso-
ciations Law No. 356/2001, aiming to amend the organisation, es-
tablishment, reorganisation and so on of the patronage associations.
Patronage associations are bodies such as employers’ associations
and legal entities established to protect employees’ interests.

P LC Prqper_ty i

“Particularly useful for commercial property
lawyers in small and medium-sized practices
- It allows them to operate with confidence
without a professional support lawyer.”

Peter Dawson, Partner, Russell-Cooke.

PCProperty is the premium know-how service for commercial property lawyers. www.practicallaw.com/property

PRACTICAL LAW COMPANY

322 PLCCROSS-BORDER HANDBOOKS www.practicallaw.com/labourhandbook

© This chapter was first published in the PLC Cross-border Labour and Employee Benefits 2007/08 Handbook: Volume 1 and is reproduced with the permission of the publisher,
Practical Law Company. For further information or to obtain copies please contact adam.frederickson@practicallaw.com, or visit www.practicallaw.com/labourhandbook.



Doing Business

Contact your legal partner

MUSAT ¢&’ASOCIATII

43 Aviatorilor Boulevard, 1% District
0118583, Bucharest, ROMANIA
Tel: (40-21) 202.59.00
Fax: (40-21) 223.39.57
E-mail: general@musat.ro
Website: www.musat.ro
www.doingbusinessinromania.ro





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


